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CONDITIONAL SALE AGREEMENT dated as of
October 1, 1969, by and between the corporation named
in Item 1 of Schedule A hereto (hereinafter called the
Manufacturer or Builder, as more particularly set forth
in Article 28 hereof ), and MoNoN RAILROAD, an Indiana
corporation with its principal place of business at 332
South Michigan Avenue, Chicago, Illinois 60604 (here-
inafter called the Railroad).

WHEREAS, the Builder has agreed to construct, sell and
deliver to the Railroad, and the Railroad has agreed to pur-
chase, the railroad equipment described in Schedule B at-
tached hereto (hereinafter called the Equipment) ; and

WaHuEREAS, the Manufacturer and the Railroad have
agreed that this Agreement shall exclusively and completely
state the rights of the Manufacturer and the Railroad with
respect to the Equipment and shall supersede all other
agreements, oral or written, with respect to the Equipment;

Now, THEREFORE, in consideration of the mutual prom-
ises, covenants and agreements hereinafter set forth, the
parties hereto do hereby agree as follows:

1. ConsTRUCTION AND SALE. The Builder will con-
struct, sell and deliver to the Railroad, and the Railroad
will purchase from the Builder and accept delivery of and
pay for as hereinafter provided, the Equipment, each unit
of which shall be constructed in accordance with the speci-
fications referred to in Schedule B hereto and in accordance
with such minor modifications thereof as may be agreed
upon in writing between the Railroad and the Builder
(which specifications and modifications, if any, are herein-
after called the Specifications). The design and quality of
equipment and material in each unit of Equipment shall
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conform to all Department of Transportation requirements
and specifications, and all standards of the Association of
American Railroads interpreted as being applicable to rzil-
road equipment of the character of such units as of the date
of this Agreement (hereinafter called the Equipment ard
each unit of which is hereinafter called a unit).

2. DEerivery. The Builder will deliver the Equipment
to the Railroad at such point or points as shall be specified
by the Railroad, freight charges in accordance with the
delivery schedule set forth in Schedule B hereto.

The Builder’s obligation as to time of delivery is subject,
however, to delays resulting from causes beyond the Build-
er’s reasonable control, including but not limited to acts of
God, acts of Government such as embargoes, priorities and
allocations, war or war conditions, riot or civil commotion,
sabotage, strikes, differences with workmen, accidents, fire,
flood, explosion, damage in plant, equipment or facilities or
delays in receiving necessary materials.

Notwithstanding the preceding provisions of this Article
2, any Equipment not settled for hereunder on or before
July 1, 1970, shall be excluded herefrom.

If any Equipment shall be excluded from this Agreement
pursuant to the immediately preceding paragraph, the Rail-
road and the Builder shall execute an agreement supple-
mental hereto limiting this Agreement to the Equipment not
so excluded herefrom. If the Builder’s failure to deliver
Equipment so excluded from this Agreement on or before
July 1, 1970, resulted from one or more of the causes set
forth in the second paragraph of this Article 2, the Railroad
shall nevertheless be obligated to accept all such Equipment
and pay the full purchase price therefor, determined as pro-
vided herein, if and when such Equipment shall be completed
and delivered by the Builder, such payment to be in cash on
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the delivery of such Equipment, either directly or, in case
the Railroad shall arrange therefor, by means of a condi-
tional sale agreement, equipment trust or such other appro-
priate method of financing as the Railroad shall determine.

The Equipment during construction shall be subject to
inspection by an inspector or other authorized representa-.
tive of the Railroad. Prior to or at the final delivery of
each unit of the Equipment by the Builder, the inspector
or other authorized representative of the Railroad shall
inspect such unit to ascertain if such unit conforms to the
Specifications. On delivery of each unit of Equipment the
representative of the Railroad shall furnish to the Builder
a certificate of acceptance (hereinafter called the Certificate
of Acceptance) stating that each unit of the Equipment
described in such Certificate has been delivered to and fully
and finally accepted on the Railroad’s behalf by such repre-
sentative at the place therein specified, that each such unit is
marked in accordance with Article 7 hereof and that each
such unit has been inspected and found to be completed in
accordance with this Agreement and the Specifications.
Such Certificate of Acceptance shall be final and conclusive
evidence that such unit conforms in workmanship, material
and construction and all other respects to the requirements
and provisions of this Agreement, without prejudice to the
rights of the Railroad under the Builder’s warranty of
materials and workmanship hereinafter set forth in Article
10 hereof.

On delivery of each such unit hereunder at the point
specified by the Railroad, the Railroad will assume with
respect thereto the responsibility and risk of loss.

3. PuURrcHASE PrICE AND PAYMENT. The base price per
unit of the Equipment, exclusive of interest, is set forth in
Schedule B hereto, The base price may include prepaid
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freight charges, and is subject to such increase or decrease
as set forth in Article 4 hereof, as may be agreed to by the
Builder and the Railroad for each such unit of the Equip-
ment. The term “Purchase Price” as used herein shall mean
the base price as so increased or decreased.

The Equipment shall be settled for on one or more
Closing Dates (fixed as hereinafter provided) as specified
in Item 2 of Schedule A hereto (the Equipment settled for
on each Closing Date being hereinz.fter called a Group);
provided, however, that if there shall at any time have
been delivered to and accepted by the Railroad umnits of
Equipment, and the Builder shall be prevented by any one
or more of the causes referred to in the second paragraph
of Article 2 hereof from delivering additional units for a
period of 30 days or more following the last date of delivery
with respect to such delivered and accepted unit or units,
such delivered and accepted units shall constitute an addi-
tional Group for the purpose of settlement.

The Railroad hereby acknowledges itself to be indebted
to the Manufacturer in the amount of, and hereby promises
to pay in cash to the Manufacturer at the ofhce of the Manu-
facturer, or at such other place as the Manufacturer may
designate, the Purchase Price of the Equipment as follows:

(a) On each Closing Date (as hereinafter defined)
with respect to each Group, the amount, if any, by
which the estimated aggregate Purchase Price of all
the units of Equipment for which settlement has there-
tofore and is then being made (hereinafter called the
Group Invoiced Purchase Price) exceeds the amount
set forth in Item 3 of Schedule A hereto (hereinafter
called the Committed Amount) ; and

(b) Upon receipt of a final certificate of aggregate
Purchase Price (hereinafter called the Final Certifi-
cate) for all Groups, the amount, if any, by which the
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final aggregate Purchase Price of all the units of the
Equipment, as stated in the Final Certificate (herein-
after called the Final Invoiced Purchase Price) shall
exceed the aggregate of the Group Invoiced Purchase
Prices; and

(¢) An amount equal to the Group Invoiced Pur-
chase Price of each Group less the amounts paid or pay-
able in respect thereof pursuant to subparagraph (a) of
this paragraph payable in seven consecutive annual in-
stalments, the first two instalments each to be equal to
2/39ths of such amount, and the last five instalments
each to be equal to 7/39ths of such amount.

If this Conditional Sale Agreement shall have teen as-
signed by the Builder, the obligations of the Railroad under
subparagraph (b) of the preceding paragraph of this
Article 3 shall be an unsecured obligation and the Builder
shall not have any lien on, or claim against, the Equipment
or any part thereof in respect of such obligation.

The first instalment of the portion of the indebtedness
in respect of the Purchase Price of all the Equipment pay-
able pursuant to subparagraph (c) of the third paragraph
of this Article 3 shall be payable on July 1, 1970, and sub-
sequent instalments shall be payable annually thereafter
on July 1 of each year to and including July 1, 1976. The
unpaid portion of such indebtedness shall bear interest
from the respective Closing Dates at the rate of 434 % per
annum, except that interest in respect of the indebtedness
payable on each of the last five instalment dates shall accrue
at the rate of 434 % per annum on 20/39ths thereof and at
rate of 5% per annum on 15/39ths thereof.

The Final Certificate shall be delivered on or before
July 1, 1970, and, if not so delivered, the Final I:avoiced
Purchase Price shall be, for all purposes of this Agreement,
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the aggregate Group Invoiced Purchase Prices. The
Builder agrees that the Group Invoiced Purchase Prices
shall be so fixed that they will not exceed the Final Invoiced
Purchase Price.

The term ‘“Closing Date” with respect to any Group
shall mean such date, not more than ten business days fol-
lowing presentation by the Builder to the Railroad of the
invoice for such Group and the Certificates of Acceptance
in respect thereof, as shall be fixed by the Railroad by
written notice delivered to the Manufacturer at least seven
business days prior to the Closing Date designated therein.
The term “business days” as used herein means calendar
days, excluding Saturdays, Sundays and holidays.

Interest under this Agreement shall be determined on
the basis of a 360-day year of twelve 30-day months.

The Railroad will pay, to the extent legally enforceable,
interest at the rate of 6% per annum upon all amounts
remaining unpaid after the same shall have become due and
payable pursuant to the terms hereof, anything herein to
the contrary notwithstanding.

All payments provided for in this Agreement shall be
made by the Railroad in such coin or currency of the Tnited
States of America as at the time of payment shall be legal
tender for payment of public and private debts.

4. CHANGES IN Prices. The base price of each unit of
the Equipment is subject to increase or decrease as shall
be mutually agreed on by the Builder and the Railroad.

5. Taxes. All payments to be made by the Railroad
hereunder will be free of expense to the Manufacturer for
collection or other charges and will be free of expenses to
the Manufacturer in respect of the amount of any local,
State or Federal taxes (other than net income, excess
profits and similar taxes) or licenses hereafter levied or
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imposed upon, or measured by, this Agreement or any sale,
use, payment, shipment, delivery or transfer of title under
the terms hereod, all of which expenses, taxes and licenses
the Railroad assumes and agrees to pay on demand in addi-
tion to the indebtedness in respect of the Purchase Price of
‘the Equipment. The Railroad will also pay promptly all
taxes and assessments which may be imposed upon the
Equipment or for the use or operation thereof by the Rail-
road or upon the earnings arising therefrom or upon the
Manufacturer solely by reason of its ownership thereof and
will keep at all times all and every part of the Equipment
free and clear of all taxes and assessments which rnight in
any way affect the title of the Manufacturer to, or result in
a lien upon, any unit of the Equipment; provided, however,
that the Railroad shall be under no obligation to Day any
taxes, assessments, licenses, charges, fines or penalties of
any kind so long as it is contesting in good faith and by
appropriate legal proceedings such taxes, assessments, li-
censes, charges, fines or penalties and the nonpayment
thereof does not, in the opinion of the Manufacturer, ad-
versely affect the property or rights of the Manutacturer
hereunder. If any such expenses, taxes, assessments, li-
censes, charges, fines or penalties shall have been charged
or levied against the Manufacturer directly and paid by the
Manufacturer, the Railroad shall reimburse the Manufac-
turer on presentation of invoice therefor; provided, how-
ever, that the Railroad shall not be obligated to reimburse
the Manufacturer for any expenses, taxes, assessments,
licenses, charges, fines or penalties so paid unless the Manu-
facturer shall have been legally liable in respect thereof, or
unless the Railroad shall have approved the payment thereof.

6. TitieTo THE EQUuipMENT. The Manufacturer shall
and hereby does retain the full legal title to and property
in the Equipment until the Railroad shall have made all of
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the payments hereunder and shall have kept and performed
all its agreements herein contained, notwithstanding the
delivery of the Equipment to and the possession and use
thereof by the Railroad as herein provided. Any and all
additions to the Equipment and any and all replacements
of the Equipment and of parts thereof and additions thereto
shall constitute accessions to the Equipment and shall be
subject to all the terms and conditions of this Agreement
and included in the term “Equipment” as used in this
Agreement.

When and only when the Manufacturer shall have been
paid the full indebtedness in respect of the Purchase Price
of the Equipment, together with interest and all other pay-
ments as herein provided, and all the Railroad’s obligations
herein contained shall have been performed by the Railroad,
absolute right to the possession of, title to and property in
the Equipment shall pass to and vest in the Railroad with-
out further transfer or action on the part of the Manu-
facturer, except that the Manufacturer, if requested by the
Railroad so to do, will execute a bill or bills of sale of the
Equipment transferring its title thereto and property there-
in to the Railroad or upon its order free of all liens and
encumbrances created or retained hereby ard deliver such
bill or bills of sale to the Railroad at its address specified in
Article 24 hereof, and will execute in the sarne manner and
deliver at the same place, for recording or for filing in all
necessary public offices, such instrument or instruments in
writing as may be necessary or appropriate in order then
to make clear upon the public records the title of the Rail-
road to the Equipment. The Railroad hereby waives and
releases any and all rights, existing or that may be acquired,
in or to the payment of any penalty, forfeit cr damages for
failure to execute and deliver such bill or bhills of sale or
to file any certificate or payment in compliance with any
law or statute requiring the filing of the same, except for
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failure to execute and deliver such bill or bills of sale or
such instrument or instruments within a rcasonable time
after written demand of the Railroad.

7. Markincg oF EQuipMENT. The Railroad will cause
each unit of the Equipment to be kept numbered with its
identifying number as set out in Schedule B hereto and
will cause each side of such unit to be kept plainly, dis-
tinctly, permanently and conspicuously marked by a metal
plate or otherwise, in letters not less than one inch in height,
with the name of the Manufacturer followed by the words
“Owner” or other appropriate words designated by the
Manufacturer, with appropriate changes thereof and addi-
tions thereto as from time to time may be required by law
in order to protect the title of the Manufacturer to the
Equipment and its rights under this Agreement. The Rail-
road will not place any such unit in operation or exercise
any control or dominion over any part thereof until such
unit shall have been marked as aforesaid, and will -~eplace
promptly any such marking which may be removed, defaced
or destroyed. The Railroad will not change the numbers
of any such units except in accordance with a statement of
new numbers to be substituted therefor, which sta‘ement
previously shall have been filed with the Manufacturer by
the Railroad and shall promptly be filed and recorded by
the Railroad with the Interstate Commerce Commission in
accordance with Section 20c of the Interstate Commerce

Act.

Except as above provided, the Railroad will not allow
the name of any person, association or corporation to be
placed on the Equipment as a designation that might be
interpreted as a claim of ownership; provided, however,
that the Railroad may cause the Equipment to be lettered
with the name or initials of the Railroad or in some other




10

appropriate manner for convenience of identification of the
interest of the Railroad therein.

8. Lost, DEsTROYED OR DAaMAGED EouipMENT. In
the event that any unit of the Equipment shall be worn out,
lost, destroyed, irreparably damaged or otherwise rendered
permanently unfit for use from any cause wkatsoever (such
occurrences being hereinafter called Casualty Occurrences)
prior to the payment of the full indebtedness in respect of
the Purchase Price, together with interest thereon and all
other payments required hereby, the Railroad shall, within
ten days after it shall have been determined that such unit
has suffered a Casualty Occurrence, fully inform the Manu-
facturer in regard thereto and, within 30 cays after such
determination, shall pay to the Manufacturer a sum equal
to the then value of such unit determined as hereinafter pro-
vided (any payment already received by the Manufacturer
as insurance or as compensation for such damage or loss
from another railway carrier or other person to be first
credited toward the payment of such amount).

For all purposes of this Article 8 the value of any unit
suffering a Casualty Occurrence shall be the Purchase
Price of such unit less depreciation calculated at 6% per
annum for each period of twelve calendar months elapsed
since the date of delivery and acceptance of such unit to the
date of the Casualty Occurrence in respect thereof.

Any money paid to or received by the Manufacturer pur-
suant to this Article 8 shall, so long as none of the events of
default specified in Article 18 hereof shall have happened
and be continuing, be applied, in whole or in part, if the
Railroad shall so direct in a written instrument filed with
the Manufacturer, to or toward the cost of a unit or units
of new standard gauge railroad equipmernt (other than
work, piggy-back or passenger equipment) to replace any
unit having suffered a Casualty Occurrence.
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The Railroad will cause any replacing unit to be plated
or marked as provided in Article 7 hereof. Any and all such
re:placements of Equipment shall constitute accessions to
t'he Equipment and shall be subject to all of the terras and
cconditions of this Agreement as though part of the original
Equipment delivered hereunder and shall be included in the
term. “Equipment” as used in this Agreement. Title to all
such replacements shall be free and clear of all liens and
encumbrances and shall be taken initially and shall remain
in the name of the Manufacturer subject to the provisions
hereof, and the Railroad shall execute, acknowledge, deliver,
file and record all such documents and do any and all such
acts as may be necessary to cause such replacements to
come under and be subject to this Agreement and to protect
the title of the Manfacturer to such replacements.

If the Manufacturer of such replacements be other than
the Builder, such Manufacturer shall, be execution of an
appropriate instrument satisfactory to the Manufacturer,
agree to be bound by all the terms and provisions cf this
Agreement with respect to such replacements.

Whenever the Railroad shall file with the Manufacturer,
pursuant to the foregoing provisions of this Article 8, a
written direction to apply money to or toward the cost of a
replacing unit of new standard gauge railroad equipment,
the Railroad shall file therewith executed counterparts of

(1) a certificate of a Vice-President or the Comp-
troller or other Chief Accounting Officer of the Railroad
certifying that such replacing unit is new standard
gauge railroad equipment (other than work, piggy-back
or passenger equipment) and has been plated or marked
as required by the provisions of this Article 8 and cer-
tifying the cost of such replacing unit; and

(2) an opinion of counsel for the Railroad that title
to such replacing unit is vested in the Manufacturer free
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and clear of all liens and encumbrances, and that such
unit has come under and become subject to this Agree -
ment.

So long as none of the events of default specified in
Article 18 hereof shall have happened and be continuing,
any money paid to the Manufacturer pursuant to this Article
8 shall, if the Railroad shall in writing so direct, be invested,
pending its application as hereinabove provided, in such di-
rect obligations of the United -States of America (herein-
after called Government Securities) as may bz specified in
such written direction. Any such obligations shall from time
to time be sold and the proceeds reinvested in such Govern-
ment Securities as the Railroad may in writing direct. Any
Government Securities shall be sold by the Manufacturer at
or about the time required for the applicatior. of the pro-
ceeds thereof as is otherwise required by the provisions of
this Article 8. Any interest received by the Manufacturer
on any Government Securities shall be held by the Manu-
facturer and applied as herein provided. Upon any sale or
payment at maturity of any Government Securities, the pro-
ceeds thereof, plus any interest received by the Manufac-
turer thereon, up to the cost (including accrued interest)
thereof, shall be held by the Manufacturer for application
pursuant to this Article 8, and any excess shall be paid to
the Railroad. If such proceeds plus such interest shall be
less than such cost, the Railroad will promptly pay to the
Manufacturer an amount equal to such daficiency; but, un-
less an event of default specified in Article 18 hereof shall
have occurred and be continuing, if the amounts received
thereon including interest received upon or prior to such
disposition shall exceed such cost, the excess shall be paid to
the Railroad upon its written request. The Railroad will
pay all expenses incurred by the Manufacturer in connec-
tion with the purchase and sale of Government Securities
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chier than accrued interest and premimmn paid upon any such
pirchase.

If cne of the events of default specified in Article 18
hereof shall have happened and be continuing, then so long
as stuch event of default shall continue all nioney then held
by the Manufacturer pursuant to this Article 8 (ircluding
fur thic purpose Government Securiiies and interest there-
on) snall be applied by the Manufacturer as if suck money
were money received upon the sale of Equipment pursuant
t>» Article 19 hereof.

9, MAINTENANCE AND REPAIR. The Railroad will at
all times maintain the Equipment in good order and repair
at its own expense.

10. BuirLpeEr’s WARRANTY OF MATERIAL AND WORK-
MANSHIP. The Builder warrants that the Equipment will
be built in accordance with the requirements, specif.cations
and standards set forth in Article 1 hereof and warrants the
Equipment will be free from defects in material (except as to
specialties incorporated therein that are not of the Builder’s
own specification or design) and workmanship under normal
use and service; the Builder’s obligation under this para-
graph being limited to making good at its plant any part or
parts of any unit of the Equipment which, within two years
after the delivery of such unit to the Railroad or before such
unit has been in scheduled service 250,000 miles (which-
ever event shall first occur), shall be returned to the
Builder with the transportation charges prepaid and which
the Builder’s examination shall disclose to its satisfaction
to have been thus defective.

This warranty of the Builder shall not apply (i) to any
locomotive components which shall have been repaired or
altered unless repaired or altered by the Builder or its au-
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thorized service representatives, if, in its judgment, suh
repairs or alterations affect the stability of a unit of th
Equipment or (ii) to any unit of the Equipment which ha:
beent stibject to misuse, tiegligence or accident.

This warranty is expressly in lieu of all other war-
rarities expressed or implied, irclidirig any implied war-
raiity of mérchantability or fitness for d particular pur-
posé and all other obligations or lizbilities on the part
of the Buildér, except for its obligations under Articles
1, 2, 3 and 16 of this Agreement. The Builder neither
assumes nor authorizes any person to assume for it any
other liability in connection with the construction and
delivery of the Equipment, except as aforesaid.

In no event shall the Builder be liable for special or
consequential damages. The Builder’s liability on any
claim of any kind including negligence, or for any loss or
damage arising out of, connected with, or resulting from,
this Agreement, or from the performance or breach thereof,
or from the manufacture, sale, delivery, resale, repair or use
of any unit of the Equipment covered by, or furnished
under, this Agreement, shall in no case exceed the Purchase
Price of such unit of the Equipment ‘nvolved in the claim
except as provided in Article 16 of this Agreement, and
upon the expiration of the warranty period specified above,
except as so provided, all such liability shall terminate. The
Builder shall have no liabiity for any unit of the Equip-
ment or part thereof which becomes defective by reason
of improper storage or application, misuse, negligence, acci-
dent or improper operation, maintenance, repairs or alter-
ations on the part of the Railroad or any third party other
than the Builder. The foregoing warranty shall constitute
the sole remedy of the Railroad and the sole liability of the
Builder.

It is understood that the Builder has the right to make
changes in the design of and to add improvements to the
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Equipment at any time without incurring any obligations to
install, at the Builder’s expense, the same on other locomo-
tives sold by the Builder.

Notwithstanding anything to the contrary ccntained
in this Agreement it is understood and agreed there will be
incorporated in each unit of the Equipment a limited nun-
ber of used components which will be remanufactared by
the Builder and which will be the equivalent of new com-
ponents.

The Builder further agrees with the Railroad that
neither the inspection as provided in Article 2 of this Agree-
ment, nor any examination, nor the acceptance of any units
of the Equipment as provided in said Article 2 shall be
deemed a waiver or a modification by the Railroad of any
of its rights under this Article 10.

11. CoMmPLIANCE WITH LAWS AND RULES. During the
term of this Agreement the Railroad will at all timss com-
ply in all respects with all laws of the jurisdictions in which
its operations involving the Equipment may extend, with
the interchange rules of the Association of Americzn Rail-
roads (to the extent applicable) and with all lawful rules
of the Interstate Commerce Commission and any other
legislative, executive, administrative or judicial body exer-
cising any power or jurisdiction over the Equipment, to
the extent that such laws and rules affect the operation or
use of the Equipment, and in the event that such laws or
rules require the alteration of the Equipment, the Railroad
will conform therewith, at its expense, and will maintain
the same in proper condition for operation under such laws
and rules; provided, however, that the Railroad may, in
good faith, contest the validity or application of any such
law or rule in any reasonable manner which does not, in the
opinion of the Manufacturer, adversely affect the property
or rights of the Manufacturer hereunder.
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12. ReprorTs AND INspPEcTIONS. On or before March
31 in each year, commencing with the year 1970, the Rail-
road will furnish to the Manufacturer an accurate state-
ment signed by an authorized officer (a) showing, as at the
preceding December 31, the amount, description and num-
bers of the Equipment then covered hereby, the amount, de-
scription and numbers of all units of the Equipment that
have suffered a Casualty Occurrence during the preceding
calendar year (or from the date of this Agreement in the
case of the first such statement), and such other informa-
tion regarding the condition and state of repair of the
Equipment as the Manufacturer may reasonably request
and (b) stating that, in the case of all Equipment repaired
or repainted during the preceding calendar year, the plates
or marking required by Article 7 hereof have been pre-
served or replaced. The Manufacturer shall have the right,
by its agents, to inspect the Equipment and the Railroad’s
records with respect thereto once in every vear during the
term of this Agreement.

13. Possession AND Uske. The Railroad from and after
delivery of the Equipment by the Builder hereunder and so
long as it shall not be in default under tais Agreement,
shall be entitled to the possession of the Equipment and
the use thereof upon the lines of railroad owned or oper-
ated by it either alone or jointly with another and whether
under lease or otherwise, or upon the lines of railroad
owned or operated by any railroad company controlled by,
or under common control with, the Railroac, or over which
the Railroad has trackage rights, and the Equipment, ex-
cept to the extent that it includes locomotives, may be used
also upon connecting and other railroads in the usual inter-
change of traffic, and may be leased to other responsible
railroads or responsible industries, but only upon and sub-
ject to all the terms and conditions of this Agreement.
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14. ProuiBITION AGAINST LIENS. The Railroad will
pay or satisfy and discharge any and all sums claimed by
any party by, through or under the Railroad or its stccessors
or assigns which, if unpaid, might become a lien or a charge
upon the Equipment, or any unit thereof, equal or superior
to the title of the Manufacturer thereto, but shall not be re-
quired to pay or discharge any such claim so long as the
validity thereof shall be contested in good faith and by ap-
propriate legal proceedings in any reasonble manner and
the nonpayment thereof does not, in the opinion of the
Manufacturer, adversely affect the property or rights of
the Manufacturer in or to the Equipment or otherwise
hereunder.

15. Rarirroap’s INpEMNITIES. The Railroad agrees to
indemnify and hold harmless the Manufacturer from and
against all losses, damages, injuries, liabilities, claims and
demands whatsoever, regardless of the cause thereof, and
expenses in connection therewith, including counsel fees,
arising out of retention by the Manufacturer of title to the
Equipment, or out of the use and operation thereof by the
Railroad during the period when title thereto remains in
the Manufacturer. This covenant of indemnity shall con-
tinue in full force and effect notwithstanding the full pay-
ment of the indebtedness in respect of the Purchase Price
and the conveyance of the Equipment, as provided ir. Article
6 hereof, or the termination of this Agreemant in any man-
ner whatsoever.

The Railroad will bear the risk of, and shall not be
released from its obligations hereunder in the event of, any
damage to or the destruction or loss of any unit of or all
the Equipment; provided, however, that the Builder shall
not be relieved from its warranty covering material and
workmanship hereinbefore in Article 10 set forth.
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16. PatenT InpDEMNITIES. The Builder agrees that,
in case the use of any unit of the Equipment or any
part thereof is enjoined by a patent infringement suit
or claim against the Builder, any assignee of the Builder
or the Railroad (other than a suit or claim arising in any
way out of an alleged infringement by reason.of the use of
or incorporation in the Equipment of any device and/or
specialty designated by the Railroad to be used by the
Builder in the building of the Equipment and which was
not manufactured by the Builder), the Builder will
promptly, at its own expense and at its option: (i) procure
for the Railroad the right to continue using such unit of
the Equipment, or part thereof; or (ii) replace the same
with a noninfringing unit, or part thereof of the same
quality and performance as the unit or part so replaced; or
(iii) modify such unit of the Equipment, or part thereof,
so that it becomes noninfringing and so that such unit or
part thereof shall be of the same quality and performance
as the unit or part so modified; provided, however, that the
exercise of any of the foregoing options by the Builder
shall not in any way be construed as a waiver of a limitation
on the rights of the Railroad under this Article 16. Except
in cases of articles and materials specified by the Railroad
and not manufactured by the Builder and in cases of designs
specified by the Railroad and not developed or purported to
be developed by the Builder, the Builder agrees to indem-
nify, protect and hold harmless the Railroad from and
against any and all liability, claims, demands, costs, charges
and expenses, including royalty payments and counsel fees,
in any manner imposed upon or accruing against the Rail-
road, its assigns, or the users of the Equipment because of
the use in or about the constructior. or operation of the
Equipment, or any unit thereof, of any article or material
infringing or claimed to infringe on any patent or other
similar right. The Railroad will indemnify, protect and hold
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harmless the Manufacturer from and against any and all
liability, claims, demands, costs, charges and expenses, in-
cluding royalty payments and counsel fees, in any manner
imposed upon or accruing against the Manufacturer because
of the use in or about the construction or operation of the
Equipment, or any unit thereof, of any article c¢r mate-
rial specified by the Railroad and not manufactured by the
Builder or of any design specified by the Railroad and not
developed or purported to be developed by the Builder which
infringes or is claimed to infringe on any patent or other
similar right. The Builder agrees to and hereby does, to the
extent legally possible without impairing any claim, right or
cause of action hereinafter referred to, transfer, assign, set
over and deliver to the Railroad every claim, right and cause
of action which the Builder has or hereafter shall have
against the seller or sellers of any designs, articles cr mate-
rials specified by the Railroad and purchased or otherwise
acquired by the Builder for use in or about the construction
or operation of the Equipment, or any unit thereof, on the
ground that any such design, article or material or operation
thereof infringes or is claimed to infringe on any patent or
other similar right. The Builder further agrees to execute
and deliver to the Railroad or the users of the Equipment,
all and every such further assurance as may be reason-
ably requested by the Railroad, more fully to effectuate the
assignment, transfer and delivery of every such claim, right
and cause of action. The Builder will give notice to the
Railroad of any claim known to the Builder from which
liability may be charged against the Railroad hereunder
and the Railroad will give notice to the Builder of any claim
known to the Railroad from which liability may be charged
against the Builder hereunder. Said covenants of indem-
nity shall continue in full force and effect notwithstanding
the full payment of all sums due hereunder, the satisfac-
tion and discharge of this Agreement or the termination
of this Agreement in any manner,
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17. AssicNMENTs. The Railroac will not sell, assign,
transfer or otherwise dispose of its rights under this Agree-
ment or, except as provided in Article 13 hereof, transfer
the right to possession of any unit of the Equipment with-
out first obtaining the written consent of the Manufacturer.
An assignment or transfer to a railroad company or other
purchaser which shall acquire all or substantially all the
lines of railroad of the Railroad, and which, by execution
of an appropriate instrument satisfactory to the Manufac-
turer, shall assume and agree to perform each and all of
the obligations and covenants of the Railroad hereunder,
shall not be deemed a breach of this covenant.

All or any of the rights, benefits and advantages of the
Manufacturer under this Agreement, including the right
to receive the payments herein provided to be made by the
Railroad, may be assigned by the Manufacturer and re-
assigned by any assignee at any time or from time to time.
No such assignment shall subject any assignee to, or relieve
the Builder from, any of the obligations of the Builder to
construct and deliver the Equipment in accordance here-
with or to respond to its warranties and indemnities con-
tained in Articles 10 and 16 hereof, or relieve the Railroad
of its obligations to the Builder under Articles 15 and 16
hereof and this Article 17 or any other obligation which,
according to its terms and context, is intended to survive
an assignment.

Upon any such assignment either the assignor or the
assignee shall give written notice to the Railroad, together
with a counterpart or copy of such assignment, stating the
identity and post office address of the assignee, and such
assignee shall by virtue of such assigrment acquire all of
the Manufacturer’s right, title and interest in and to the
Equipment, or in and to a portion thereof, as the case may
be, subject only to such reservations as may be contained
in such assignment. From and after the receipt by the
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Railroad of the notification of any such assignment, all
payments thereafter to be made by the Railroad hereunder
shall, to the extent so assigned, be made to the zssignee at
the address of the assignee specified in the aforesaid notice.

The Railroad recognizes that it is the custom of rail-
road equipment manufacturers to assign agreemeats of this
character and understands that the assignment of this
Agreement, or of some or all of the rights of the Manu-
facturer hereunder, is contemplated. The Railroad ex-
pressly represents, for the purpose of assurance to any
person, firm or corporation considering the acquisition of
this Agreement or of all or any of the rights of the Manu-
facturer hereunder and for the purpose of inducing such
acquisition, that in the event of such assignment by the
Manufacturer as hereinbefore provided the rights of such
assignee to the entire unpaid indebtedness in respect of the
Purchase Price or such part thereof as may be assigned,
together with interest thereon, as well as any other rights
hereunder which may be so assigned, shall not be subject
to any defense, set-off, counterclaim or recoupment what-
soever arising out of any breach of any obligation of the
Builder in respect of the Equipment or the construction,
delivery or warranty thereof, or in respect of any indemnity
herein contained, nor subject to any defense, set-off, counter-
claim or recoupment whatsoever arising by reasor. of any
other indebtedness or liability at any time owing to the
Railroad by the Builder. Any and all such obligations,
howsoever arising, shall be and remain enforceable by the
Railroad against and only against the Builder.

In the event of any such assignment, or successive as-
signments by the Manufacturer, of title to the Equipment
and of the Manufacturer’s rights hereunder in respect
thereof, the Railroad will, whenever requested by such as-
signee, change the markings to be placed on each side of
each unit of the Equipment so as to indicate the title of such
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assignee to the Equipment, such markings to be such as
shall be specified by such assignee, subject to any require-
ments of the laws of the jurisdictions in which the Equip-
ment shall be operated by the Railroad. '

In the event of any such assignment prior to the comple-
tion of delivery of the Equipment, the Railroad will, in con-
nection with each settlement for a Group of Equipment
subsequent to such assignment, deliver to the assignee, at
the time of delivery by the Railroad of notice fixing the
Closing Date, all documents required by the terms of such
assignment to be delivered to the assignee in connection
with such settlement, except for any opinion of counsel for
the assignee, in such number of counterparts as may reason-
ably be requested.

If this Agreement shall have been assigned by the
Builder, and the assignee shall not make payment to the
Builder on the Closing Date with respect to a Group of
Equipment of an amount equal to that portion of the Pur-
chase Price of such Group to be paid pursuant to subpara-
graph (c) of the third paragraph of Article 3 hereof, as
provided in the instrument making stch assignment, the
Builder will promptly notify the Railroad of such event,
and if such amount shall not have been previously paid by
the assignee, the Railroad will, not later than 90 days after
the date such payment was due, pay or cause to be paid to
the Builder such amount, together with interest from such
Closing Date to the date of payment by the Railroad at the
prime rate of interest of leading Chicago banks in effect on
the date such payment was due.

18. DErAuLT. In the event that any one or more of the
following events of default shall occur and be continuing,
to wit:

(a) the Railroad shall fail to pay in full any indebt-
edness in respect of the Purchase Price of the Equip-
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ment or any other sum payable by the Railroad as
herein provided within 30 days after payment thereof
shall be due hereunder; or

(b) the Railroad shall, for more than 30 days after
the Manufacturer shall have demanded in writing per-
formance thereof, fail or refuse to comply with any
covenant, agreement, term or provision of this Agree-
ment on its part to be kept or performed or to make
provision satisfactory to the Manufacturer for such
compliance; or

(¢) a petition for reorganization under Section 77
of the Bankruptcy Act, as now constituted or as said
Section 77 may be hereafter amended, shall be filed by
or against the Railroad and, unless such petition shall
within 30 days from the filing thereof be dismissed,
nullified, stayed or otherwise rendered ineffective (but
then only so long as such stay shall continue in force or
such ineffectiveness shall continue), all the obligations
of the Railroad under this Agreement shall not have
been duly assumed in writing, pursuant to a court order
or decree, by a trustee or trustees appointed in such
proceedings in such manner that such obligations shall
have the same status as obligations incurred by such
trustee or trustees, within 30 days after such appoint-
ment, if any, or 60 days after such petition shall have
been filed, whichever shall be earlier; or

(d) any proceedings shall be commenced by or
against the Railroad for any relief which includes, or
might result in, any modification of the obligations of
the Railroad hereunder under any bankruptcy or insol-
vency law, or law relating to the relief of debtcrs, re-
adjustments of indebtedness, reorganizations, arrange-
ments, compositions, or extensions, and, unless such pro-
ceedings shall within 30 days from the filing or effective
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date thereof be dismissed, nullifiec, stayed or otherwise
rendered ineffective (but then only so long as such stay
shall continue in force or such ineffectiveness shall con-
tinue), all the obligations of the Railroad under this
Agreement shall not have been duly assumed in writing,
pursuant to a court order or decree, by a trustee or trus-
tees or receiver or receivers appointed for the Railroad
or for its property in connection w:th any such proceed-
ings in such manner that such obligations shall have the
same status as obligations incurred by such trustee or
trustees or receiver or receivers, within 30 days after
such appointment, if any, or 60 days after such proceed-
ings shall have been commenced, whichever shall be
earlier; or

(e) the Railroad shall make or suffer any unauthor-
ized assignment or transfer of this Agreement or any
interest herein or any unauthorized transfer of the right
to possession of any unit of the Equipment;

then at any time after the occurrence of such an event of
default the Manufacturer may, upon written notice to the
Railroad and upon compliance with any legal requirements
then in force and applicable to such action by the Manufac-
turer, declare the entire indebtedness in respect of the Pur-
chase Price of the Equipment, together with the interest
thereon then accrued and unpaid, immediately due and pay-
able, without further demand, and thereafter the aggregate
of the unpaid balance of such indebtedness and interest
shall bear interest from the date of such declaration at the
rate of 6% per annum, to the extent legally enforceable,
and the Manufacturer shall thereupon be entitled to recover
judgment for the entire unpaid balance of the indebtedness
in respect of the Purchase Price of the Equipment so pay-
able, with interest as aforesaid, and to collect such judgment
out of any property of the Railroad wherever situated.
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The Manufacturer may at its election waive any such
event of default and its consequences and rescind and annul
any such declaration by notice to the Railroad in writing
to that effect, and thereupon the respective righs of the
parties shall be as they would have been if no such default
had existed and no such declaration had been made. Not-
withstanding the provisions of this paragraph, it is ex-
pressly understood and agreed by the Railroad that time
is of the essence of this Agreement and that no such waiver,
rescission or annulment shall extend to or affect any other
or subsequent default or impair any rights or remedies
consequent thereon.

19. ReMEDIES. At any time after the entire indebted
ness in respect of the Purchase Price of the Equipment shall
have been declared immediately due and payable as herein-
before provided (unless such declaration has been rescinded
and annulled as provided in Article 18 hereof), the Manu-
facturer may, upon such further notice, if any, as may be
required for compliance with any mandatory requirement
of law applicable to the action to be taken by the Manu-
facturer, take or cause to be taken by its agent or agents
immediate possession of the Equipment, or any unit thereof,
without liability to return to the Railroad any sums there-
tofore paid and free from all claims whatsoever, except
as hereinafter in this Article 19 expressly provided, and
may remove the same from possession and use of the Rail-
road and for such purpose may enter upon the Railroad’s
premises or any other premises where the Equipment may
be located and may use and employ in connection with such
removal any supplies, services and aids and any available
trackage and other facilities or means of the Railroad, with
or without process of law.

In case the Manufacturer shall rightfully demand pos-
session of the Equipment in pursuance of this Agreement
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and shall reasonably designate a point or points upon the
lines of the Railroad for the delivery of the Equipment to
the Manufacturer, the Railroad shall, at its own expense,
forthwith and in the usual manner, cause the Equipment
to be moved to such point or points on its lines as shall be
designated by the Manufacturer and shall there deliver the
Equipment or cause it to be delivered to the Manufacturer;
and, at the option of the Manufacturer, the Manufacturer
may keep the Equipment on any of the lines of railroad or
premises of the Railroad until the Manufacturer shall have
leased, sold or otherwise disposed of the same, and for such
purpose the Railroad agrees to furnish without charge for
rent or storage the necessary facilities at any point or
points selected by the Manufacturer rzasonably convenient
to the Railroad. This agreement to deliver the Equipment
and to furnish facilities for its storage as hereinbefore
provided is of the essence of the agreement between the
parties, and, upon application to any court of equity having
jurisdiction in the premises, the Manufacturer shall be en-
titled to a decree against the Railrozd requiring specific
performance hereof. The Railroad hereby expressly waives
any and all claims against the Manufacturer and its agent
or agents for damages of whatever nature in connection
with any retaking of any unit of the Equipment in any rea-
sonable manner.

At any time after the entire indeb‘edness in respect of
the Purchase Price of the Equipment shall have been de-
clared immediately due and payable as hereinbefore pro-
vided (unless such declaration has been rescinded and an-
nulled as provided in Article 18 hereof), the Manufacturer
(after retaking possession of the Equipment as hereinbe-
fore in this Article 19 provided) may at its election retain
the Equipment as its own and make such disposition thereof
as the Manufacturer shall deem fit, and in such event all
the Railroad’s rights in the Equipment will thereupon ter-
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minate and all payments made by the Railroad may be
retained by the Manufacturer as compensation for the use
of the Equipment by the Railroad; provided, however, that,
if the Railroad, within 20 days of receipt of notice of the
Manufacturer’s election to retain the Equipment for its
own use, as hereinafter provided, shall pay or cause to be
paid to the Manufacturer the total unpaid balance of the
indebtedness in respect of the Purchase Price of all the
Equipment, together with interest thereon accrued and un-
paid and all the other payments due under this Agrement,
then in such event absolute right to the possession of, title
to and property in the Equipment shall pass to and vest in
the Railroad; or the Manufacturer, with or withcut retak-
ing possession thereof, may at its election sell the Equip-
ment, or any unit thereof, free from any and all claims of
the Railroad, or any other party claiming by, through
or under the Railroad at law or in equity, at public or pri-
vate sale and with or without advertisement as the Manu-
facturer may determine; and the proceeds of such sale,
less the attorneys’ fees and any other expenses incurred
by the Manufacturer in taking possession of, removing,
storing and selling the Equipment, shall be credited on the
amount due to the Manufacturer under the provisions of
this Agreement. Woritten notice of the Manufacturer’s
election to retain the Equipment for its own use may be
given to the Railroad by telegram or registered mail ad-
dressed to the Railroad as provided in Article 24 hereoi,
at any time during a period of 30 days after the entire
indebtedness in respect of the Purchase Price of the Equip-
ment shall have been declared immediately due aad pay-
able as hereinabove provided; and if no such notice shall
have been given, the Manufacturer shall be deemed to have
elected to sell the Equipment in accordance with the pro-
visions of this Article 19.

Any sale hereunder may be held or conducted at New
York, New York, at such time or times as the Manufacturer
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may fix (unless the Manufacturer shall specify a different
place or places, in which case the sale shall be held at
such place or places and at such time or times as the
Manufacturer may specify), in one lot and as an entirety,
or in sparate lots and without the necessity of gathering
at the place of sale the property to be scld, and, in general
in such manner as the Manufacturer may determine, pro-
vided that the Railroad shall be given written notice of such
sale not less than ten days prior thereto, by telegram or
registered mail addressed to the Railroad as provided in
Article 24 hereof. If such sale shall be a private sale, it
shall be subject to the right of the Railroad to purchase or
provide a purchaser, within ten days after notice of the
proposed sale price, at the same price offered by the intend-
ing purchaser or a better price. The Manufacturer or the
Railroad may bid for and become the purchaser of the
Equipment, or any unit thereof, so offered for sale. In the
event that the Manufacturer shall be the purchaser thereof,
it shall not be accountable to the Railroad (except to the
extent of surplus money received as hereinafter provided
in this Article 19), and in payment of the purchase price
therefor the Manufacturer shall be entitled to have credited
on account thereof all sums due to the Manufacturer from
the Railroad hereunder.

Each and every power and remedy hereby specifically
given to the Manufacturer shall be in addition to every
other power and remedy hereby specifically given or now
or hereafter existing at law or in equity, and each and every
power and remedy may be exercised from “ime to time and
simultaneously and as often and in such order as may be
deemed expedient by the Manufacturer. All such powers
and remedies shall be cumulative, and the exercise of one
shall not be deemed a waiver of the rights to exercise any
other or others. No delay or omission of the Manufacturer
in the exercise of any such power or remedy and no renewal




29

or extension of any payments due hereunder shcll impair
any such power or remedy or shall be construed to he a
waiver of any default or an acquiescence therein.

If, after applying all sums of money realized by the
Manufacturer under the remedies herein previded, there
shall remain any amount due to it under the provisions of
this Agreement, the Railroad shall pay the amount of such
deficiency to the Manufacturer upon demand, and, if the
Railroad shall fail to pay such deficiency, the Manufacturer
may bring suit therefor and shall be entitled to recover a
judgment therefor against the Railroad. If, after applying
as aforesaid all sums realized by the Manufacturer, there
shall remain a surplus in the possession of the Manufac-
turer, such surplus shall be paid to the Railroad.

The Railroad will pay all reasonable expenses, including
attorneys’ fees, incurred by the Manufacturer in enforcing
its remedies under the terms of this Agreement. In the
event that the Manufacturer shall bring any suit to enforce
any of its rights hereunder and shall be entitled to judg-
ment, then in such suit the Manufacturer may recover
reasonable expenses, including attorneys’ fees, and the
amount thereof shall be included in such judgment.

The foregoing provisions of this Article 19 are subject
in all respects to all mandatory requirements of law at the
time in force and applicable thereto.

20. AppLICABLE STATE Laws. Any provision of this
Agreement prohibited by any applicable law of any State,
or which by any applicable law of any State would convert
this Agreement into any instrument other than an agree-
ment of conditional sale, shall as to such State be ineffec-
tive, without modifying the remaining provisions of this
Agreement. Where, however, the conflicting provisions of
any applicable State law may be waived, they are hercby
waived by the Railroad to the fullest extent permitted by
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law, to the end that this Agreement shall be deemed 1o be a
conditional sale and enforced as such.

Except as otherwise provided in this Agreement, the
Railroad, to the fullest extent permitted by law, hereby
waives all statutory or other legal requirements for any
notice of any kind, notice of intention to take possession of
or to sell the Equipment, or any unit thereof, and any other
requirements as to the time, place and terms of sale thereof,
any other requirements with respect to the enforcement of
the Manufacturer’s rights hereunder and any and all rights
of redemption.

21. ExtEnsioN Not A Waiver. Nc delay or omission
in the exercise of any power or remedy herein provided or
otherwise available to the Manufacturer shall impair or
affect the Manufacturer’s right thereafter to exercise the
same. Any extension of time for payment hereunder or
other indulgence duly granted to the Railroad shall not
otherwise alter or affect the Manufacturer’s rights or the
Railroad’s obligations hereunder. The Manufacturer’s ac-
ceptance of any payment after it shall have become due
hereunder shall not be deemed to alter or affect the Rail-
road’s obligations or the Manufacturer’s rights hereunder
with respect to any subsequent payments cr default therein.

22. RecorpiNG. The Railroad will cause this Agree-
ment, any assignments hereof and any supplements hereto
or thereto to be filed and recorded with the Interstate Com-
merce Commission in accordance with Section 20c of the
Interstate Commerce Act; and the Railroad will from time
to time do and perform any other act and will execute,
acknowledge, deliver, file and record any and all further
instruments required by law or reasonably requested by
the Manufacturer for the purpose of proper protection, to
the satisfaction of counse! for the Manufacturer, of its title
to the Equipment and its rights under this Agreement or
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for the purpose of carrying out the intention of this Agree-
ment; and the Railroad will promptly furnish to the Manu-
facturer certificates or other evidences of such filing and
recording, and an opinion or opinions of counsel for the
Railroad with respect thereto, satisfactory to the Manu-
facturer.

23. PayMENT oF ExpENsEs. The Railroad will pay all
reasonable costs and expenses, except the counsel fees of the
Builder, but including the fees and expenses of couinsel for
the first assignee of this Agreement and of counsel for
any other parties acquiring interests in the first assignment
by the Manufacturer of this Agreement, and including
stamp and other taxes, if any, incident to the printing or
other duplicating, execution, acknowledgment, delivery,
filing or recording of this Agreement, of such first assign-
ment, of any instrument supplemental to or amendatory of
this Agreement or such first assignment, and of any cer-
tificate of the payment in full of the indebtedness in re-
spect of Purchase Price of the Equipment due hereunder.
In addition, the Railroad will pay all reasonable costs and
expenses, including fees and expenses of counsel and in-
cluding stamp and other taxes, if any, of the first assignee
of this Agreement (including the fees of an agent or trus-
tee, if the first assignee is an agent or trustee) and of any
party or parties acquiring interests in such first assignment,
incurred in connection with such first assignment and pay-
ments to the Builder by such first assignee, and in connec-
tion with the transfer by any party or parties of interests
acquired in such first assignment.

24. Noticte. Any notice hereunder to the Railroad shall
be deemed to be properly served if delivered or mailed to
the Railroad at 332 South Michigan Avenue, Chicago, Illi-
nois 60604, or at such other address as may have been fur-
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nished in writing to the Manufacturer by the Railroad.
Any notice hereunder to the Builder shall be deemed to be
properly served if delivered or mailed to the Builder at the
address specified in Item 4 of Schedule A hereto or at such
other address as may have been furnished in writing to the
Railroad by the Builder. Any notice hereunder to any as-
signee of the Manufacturer or of the Railroad shall be
deemed to be properly served if delivered or mailed to such
assignee at such address as may have been furnished in
writing to the Railroad or the Manufacturer, as the case
may be, by such assignee.

25. ArrticLe Heapings. All article headings are in-
serted for convenience only and shall not affect any con-
struction or interpretation of this Agreement.

26. ErrecT AND MODIFICATION OF AGREEMENT. This
Agreement including Schedules A and B hereto exclusively
and completely states the rights of the Manufacturer and
the Railroad with respect to the Equipment and supersedes
all other agreements, oral or written, with respect to the
Equipment. No variation or modification of this Agreement
and no waiver of any of its provisions or conditions shall be
valid unless in writing and signed by duly authorized officers
of the Manufacturer and the Railroad.

27. Law GoverNING. The terms of this Agreement
and all rights and obligations hereunder shall be governed
by the laws of the State of Illinois; provided, however, that
the parties shall be entitled to all rights conferred by Sec-
tion 20c of the Interstate Commerce Act. The Railroad war-
rants that its chief place of business is in Illinois.

28. DeriniTIiONS. The term “Manufacturer”, when-
ever used in this Agreement, means, be’ore any assign-
ment of any of its rights hereunder, General Electric Com-
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pany, and any successor or successors for the tme being
to its manufacturing properties and business, and, after
any such assignment, both any assignee or assignees for the
time being of such particular assigned rights as regards
such rights, and also any assignor as regards any rights
hereunder that are retained and excluded from any assign-
ment ; and the term “Builder”’, whenever used in this Agree-
ment, means, both before and after any such assignment,
General Electric Company, and any successor or siccessors
for the time being to its manufacturing properties and busi-
ness.

29. Execurion. This Agreement may be simulta-
neously executed in any number of counterparts, each of
which so executed shall be deemed to be an original, and
stich counterparts together shall constitute but one and the
same contract, which shall be sufficiently evidencec by any
such original counterpart. Although this Agreement is
dated as of October 1, 1969, for convenience, the actual
date or dates of execution hereof by the parties hereto is or
are, respectively, the date or dates stated in the acknowledg-
ments hereto annexed.

INn WiTnNESss WHEREOF, the parties hereto have caused
this instrument to be executed in their respective corpo-
rate names by their respective officials thereunto duly au-
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thorized, and their respective corporate seals to be hereunto
affixed and duly attested, all as of the day, month and year
first above written.

GENERAL ELECTRIC CoMPANY
v ' ’

By @'/;/‘2 .....
ﬁLAF F. VEa,

Gereral Manager,
Locomotive Department

[CORPORATE SEAL]

MONODZ\ILI?AD

Vice Pregfden
[ CORPORATE SEAL]

Assistant Secretary
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COMMONWEALTH OF PENNSYLVANIA z
County oF ERIE 5

On this £ 3 'ﬂaéay of b et midte’ , 1969, before me person-
ally appeared &A/L 7 Zead | to me personally known, who,
being by me duly sworn, says that he is General Manager,
Locomotive Department of GENERAL ELECTRIC COMPANY,
that one of the seals affixed to the foregoing instrument is
the corporate seal of said corporation, that said instrument
was signed and sealed on behalf of said corporation by
authority of its Board of Directors and he acknowledged
that the execution of the foregoing instrument was the
free act and deed of said corporation.

&://La' e %gnfuﬁf@/ < // ~

% otary Public

QQ
[SIS NN

[ NOTARIAL SEAL |

My Commission Expires

STATE oF ILLINOIS
County or Cook

ally appeareda . , to me personally known, who,
being by me duly’sworn, says that he is a Vice President of
Mono~N RAILROAD, that one of the seals affixed to the fore-
going instrument is the corporate seal of said corporation,
that said instrument was signed and sealed on behalf of said
corporation by authority of its Board of Directors and he
acknowledged that the execution of the foregoing instru-
ment was the free act and deed of said cogporation.

Notary Public

On thiﬁ?@;gf M 1969, before me person-

[ NOTARIAL SEAL]

My Commission ExpireW \5;— 27/
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SCHEDULE A—GENERAL ELECTRIC

ITeMm 1: General Electric Company, a New York corpora-
tion.

Item 2: For purposes of making settlement, the Equip-
ment shall be considered as one group delivered
to and accepted by the Railroad unless Railroad
and Builder otherwise agree.

Item 3: The Committed Amount: $350,645.

IteEm 4: 2901 East Lake Road, Erie, Pennsylvania 16511.

ADDITIONAL AGREEMENTS

The Railroad will at all times after delivery and accept-
ance of each unit of the Equipment pursuant to the Condi-
tional Sale Agreement and prior to the payment of the full
indebtedness in respect of the Purchase Price of the Equip-
ment, together with interest thereon and all other payments
required hereby, at its own expense, keep each such unit in-
sured (with loss payable to the Manufacturer and the Rail-
road as their interests may appear) with an insurance com-
pany or companies satisfactory to the Manufacturer against
loss, damage or destruction by fire, lightning, wreck, derail-
ment, collision, flood, tornado, cyclone, sabotage, riot or civil
commotion, in an amount at least equal to the value of such
unit determined as provided in Article 8 of the Conditional
Sale Agreement; provided, however, that the contracts for
such insurance may provide for loss deductiblz in an amount
not exceeding $50,000 of the insured value of each unit.
Any proceeds of insurance received by the Manufacturer
in respect of a Casualty Occurrence shall be credited to-
ward the payment required by Article 8 of tae Conditional
Sale Agreement in respect of such Casualty Occurrence,
and shall be held and disposed of by the Manufacturer in
accordance with said Article 8.
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AGREEMENT AND ASSIGNMENT, dated as of
October 1, 1969, between the corporation first named
below the testimonium hereof (hereinafter called the
Builder) and CoNTINENTAL [LLINOIS NATIONAL BANK
AND TrusT CoMPANY OF CHICAGO, a national banking
association organized and existing under the laws of
the United States of America, as Trustee under a
Trust Agreement dated as of July 1, 1961, as amended
and supplemented by a Supplemental Trust Agreement
dated as of January 1, 1966 (hereinafter called the
Trust Agreement) (said Trustee, so acting, being here-
inafter called the Assignee).

WHEREAS, the Builder and Monon Railroad, an [ndiana
corporation (hereinafter called the Railroad), have entered
into a Conditional Sale Agreement dated as of October 1,
1969 (hereinafter called the Conditional Sale Agreement),
covering the construction, sale and delivery by the Builder
and the purchase by the Railroad of the railroad equipment
described in Schedule B to the Conditional Sale Agree-
ment (said equipment being hereinafter called the Equip-
ment) ;

Now, THEREFORE, THIS AGREEMENT AND ASSIGNMENT
(hereinafter called this Assignment) WiTNESSETH that, in
consideration of the sum of One Dollar ($1) and other good
and valuable consideration paid by the Assignee to the
Builder, the receipt of which is hereby acknowledged, as
well as of the mutual covenants herein contained:

1. The Builder hereby assigns, transfers and sets over
unto the Assignee, its successors and assigns,

(a) all the right, title and interest of the Builder in
and to the Equipment and each unit thereof when and
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as severally delivered and accepted and upon payment
by the Assignee to the Builder of the amounts required
to be paid under Section 6 hereof in respect thereof,

(b) all the right, title and interest of the Builder
in and to the Conditional Sale Agreement (except the
right to construct and the right to receive the payments
specified in subparagraphs (a) and (b) of the third
paragraph of Article 3 thereof and in the last para-
graph of Article 17 thereof and reimbursement for
taxes paid or incurred by the Builder as provided in
Article 5 thereof), and in and to any and all amounts
which may be or become due or owing by the Railroad
to the Builder under the Conditional Sale Agreement
on account of its indebtedness in respect of the Pur-
chase Price of the Equipment and interest thereon, and
in and to any other sums becoming due from the Rail-
road under the Conditional Sale Agreement, other than
those hereinabove excluded, and

(¢) all the Builder’s rights, powers, privileges and
remedies under the Conditional Sale Agreement;

without any recourse, however, against the Builder for or
on account of the failure of the Railroad to make any of the
payments provided for in, or otherwise to comply with, any
of the provisions of the Conditional Sale Agreement; pro-
vided, however, that this Assignment shall not subject the
Assignee to, or transfer, or pass, or in any way affect
or modify, the liability of the Builder to construct and
deliver the Equipment in accordance with the Conditional
Sale Agreement or in respect of its obligations contained in
Articles 10 and 16 of the Conditional Sale .Agreement, or
relieve the Railroad from its obligations to the Builder un-
der Articles 2, 15 and 16 of the Conditional Sale Agree-
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ment, it being understood and agreed that, notwithstanding
this Assignment, or any subsequent assignments pursuant
. the provisions of Article 17 of the Conditional Sale
Agreement, all obligations of the Builder to the Railroad
in respect of the Equipment shall be and remain enforceable
by the Railroad, its successors and assigns, against and
only against the Builder. In furtherance of the foregoing
assignment and transfer, the Builder hereby authorizes
and empowers the Assignee, in the Assignee’s own name or
in the name of the Assignee’s nominee, or in the name of
and as attorney, hereby irrevocably constituted, for the
Builder, to ask, demand, sue for, collect, receive and en-
force any and all sums to which the Assignee is or may
become entitled under this Assighment and compliance by
the Railroad with the terms and agreements on its part to
be performed under the Conditional Sale Agreement, but
at the expense and liability and for the sole benefit of the
Assignee.

2. The Builder covenants and agrees that it will con-
struct the Equipment in full accordance with the Conditional
Sale Agreement and will deliver the same upon completion
to the Railroad in accordance with the provisions of the
Conditional Sale Agreement; and that, notwithstandiag this
Assignment, it will perform and fully comply with each
and all of the covenants and conditions in the Conditional
Sale Agreement set forth to be performed and complied
with by the Builder. The Builder further covenan‘s and
agrees that it will warrant to the Assignee and the Rzilroad
that at the time of delivery of any unit of the Equipment
it had legal title to such unit and good and lawful right to
sell such unit and the title to such unit was free of all claims,
liens and encumbrances of any nature except only the rights
of the Railroad under the Conditional Sale Agreement; and
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the Builder further covenants and agrees that it will defend
the title to such unit against the demands of all persons
whomsoever based on claims originating prior to the deliv-
ery of such unit by the Builder to the Railroad; all subject,
however, to the provisions of the Conditional Sale Agree-
ment and the rights of the Railroad thereunder- The Builder
will not deliver any of the Equipment to the Railroad under
the Conditional Sale Agreement until the filings and recorda-
tions referred to in Article 22 of the Conditional Sale
Agreement have been effected.

3. The Builder covenants and agrezs with the Assignee
that in any suit, proceeding or action brought by the As-
signee under the Conditional Sale Agreement for any in-
stalment of, or interest on, indebtedness in respect of the
Purchase Price of the Equipment or to enforce any provi-
sion of the Conditional Sale Agreement, the Builder will
save, indemnify and keep harmless the Assignee from and
against all expense, loss or damage suffered by reason of
any defense, set-off, counterclaim or recoupment whatso-
ever of the Railroad arising out of a breach by the Builder
of any obligation in respect of the Equipment or the
manufacture, construction, delivery, or warranty thereof,
or under Articles 10 and 16 of the Conditional Sale Agree-
ment, or by reason of any defense, set-off, counterclaim or
recoupment whatsoever arising by reason of any other
indebtedness or liability at any time owing to the Railroad
by the Builder. Any and all such obligations shall be and
remain enforceable by the Railroad against and only
against the Builder and shall not be enforceable against
the Assignee or any party or parties in whom title to the
Equipment or any unit thereof or the rights of the Builder
under the Conditional Sale Agreement shall vest by reason
of this Assignment or of successive assignments or trans-
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fers. The Builder will indemnify, protect and hcld harm-
less the Assignee from and against any and all liability,
claims, demands, costs, charges and expenses, :ncluding
royalty payments and counsel fees, in any manner imposed
upon or accruing against the Assignee or its assigns be-
cause of the use in or about the construction or operatian
of the Equipment, or any unit thereof, of any design,
article or material which infringes or is claimed to infringe
on any patent or other right, except for any designs,
articles or materials specified by the Railroad and not
manufactured by the Builder. The Builder agrees that
any amounts payable to it by the Railroad in respect of
the Equipment, whether pursuant to the Conditional Sale
Agreement or otherwise, not hereby assigned to the As-
signee, shall not be secured by any lien or charge on the
Equipment or any unit thereof.

The Assignee will give notice to the Builder of any suit,
proceeding or action by the Assignee described in the preced-
ing paragraph, and shall promptly move or take other appro-
priate action on the basis of Article 17 of the Corditional
Sale Agreement to strike any defense, set-off, counterclaim
or recoupment asserted by the Railroad therein, and if the
court or other body having jurisdiction in such suit, pro-
ceeding or action denies such motion of the other action and
accepts such defense, set-off, counterclaim or recoupment as
a triable issue in such suit, proceeding or action, the As-
signee shall promptly notify the Builder of any such de-
fense, set-off, counterclaim or recoupment asserted by the
Railroad and the Builder thereafter shall be given the
right by the Assignee, at the Builder’s expense, to com-
promise, settle or defend against, such defense, set-off,
counterclaim or recoupment.

4. The Builder will cause to be plainly, distinctly, per-
manently and conspicuously marked, by metal plate or
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otherwise, on each side of each unit cf the Equipment, at
the time of delivery thereof to the Railroad, the following
legend in letters not less than one inch in height;

“CoNTINENTAL ILLINOIS NATIONAL BANK AND
TrusT CoMmpPaNY oF CHICAGO,

TRUSTEE, OWNER.”

5. Upon request of the Assignee, irs successors and as-
signs, the Builder will execute any and all instruments which
may be necessary or proper in order to discharge of record
the Conditional Sale Agreement or any other instrument
~ evidencing any interest of the Builder therein or in the
Equipment.

6. The Assignee, on each Closing Date fixed as provided
in Article 3 of the Conditional Sale Agreement with respect
to a Group of Equipment (as defined in said Article 3),
shall pay to the Builder an amount equal to that portion of
the Purchase Price (as defined in said Article 3) of such
Group payable by the Railroad pursuant to subparagraph
(c) of the third paragraph of said Article 3, provided that
there shall have been delivered to the Assignee, as provided
in Article 17 of the Conditional Sale Agreement, the follow-
ing documents, in form and substance satisfactory to it and
to its special counsel hereinafter mentioned:

(a) Bill of Sale from the Builder to the Assignee,
transferring to the Assignee title to the units of the
Equipment in such Group and warranting to the As-
signee and to the Railroad that at the time of delivery
to the Railroad under the Conditional Sale Agreement
the Builder had legal title to such nits and good and
lawful right to sell such units and that title to such units
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was free of all claims, liens and encumbrances of any
nature except only the rights of the Railroad under the
Conditional Sale Agreement;

(b) Certificates of Acceptance with respect to the
units of the Equipment in such Group contemplated by
Article 2 of the Conditional Sale Agreement;

(¢) Duplicate invoice for the units of the Ecuipment
in such Group accompanied by or having endorsed
thereon a certification by the Railroad as to the correct-
ness of the prices of such units as set forth in said
invoice;

(d) Opinion of Messrs. Cravath, Swaine & Moore,
who are acting as special counsel for the Assignee, stat-
ing that (¢) the Conditional Sale Agreement and this
Assignment have been duly authorized, executed and
delivered by the respective parties thereto and are valid
and binding instruments enforceable in accordance with
their terms, (#) the Conditional Sale Agreement and
this Assignment have been duly filed and recorded. with
the Interstate Commerce Commission in accordance
with Section 20c of the Interstate Commerce Act and
no other filing or recordation is necessary for the pro-
tection of the rights of the Assignee in any state of the
United States of America, (#¢) the Assignee is vested
with all the right; title and interest of the Builder in
and to the Conditional Sale Agreement purported to be
assigned to the Assignee by this Assignment, (72) title
to the units of the Equipment in such Group is validly
vested in the Assignee, and such units, at the time of
delivery thereof to the Railroad under the Conditional
Sale Agreement, were free of all claims, liens and en-
~ cumbrances of any nature except only the rights of the
Railroad under the Conditional Sale Agreement and
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(v) no approval of the Interstate Commerce Commis-
sion or any other governmental authority is necessary
for the execution and delivery of the Conditional Sale
Agreement or this Assignment or, if any authority is
necessary, it has been obtained;

(¢) Opinion of counsel for the Builder covering the
matters referred to in items (47) and (#o) of paragraph
(d) of this Section 6 and stating that (z) the Builder is
a duly organized and existing corporation in good stand-
ing under the laws of its state of incorporation, and
has the power and authority to own its properties and
to carry on its business as now conducted and (s) the
Conditional Sale Agreement and this Assignment have
been duly authorized, executed and delivered by the
Builder and are valid instruments binding upon the
Builder and enforceable against the Builder in accord-
ance with their terms;

(f) Opinion of counsel for the Railroad covering the
matters referred to in items (42), (iv) and (v) of para-
graph (d) of this Section 6 and stating that (1) the
Railroad is a duly organized and existing corporation in
good standing under the laws of Indiana, its state of
incorporation, and has the power and authority to own
its properties and to carry on its business as now con-
ducted and (4) the Conditional Sale Agreement has
been duly authorized, executed and delivered by the Rail-
road and is a valid and binding instrument enforceable
against the Railroad in accordance with its terms;

(g) Unless payment of the amrcunts payable pursu-
ant to subparagraph (a) of the third paragraph of Arti-
cle 3 of the Conditional Sale Agreement shall be made
by the Assignee with funds furnished to it for that pur-
pose by the Railroad, a counterpart of the receipt from
the Builder for such payment.
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In giving the opinions specified in subparagraphs (d),
(e) and (f) of the first paragraph of this Section 6, counsel
may qualify any opinion to the effect that any agreement
is a valid and binding instrument enforceable in accordance
with its terms by a general reference to limitatiors as to
enforceability imposed by bankruptcy, insolvency, resrgani-
zation, moratorium or other laws affecting the enforcement
of creditors’ rights generally. In giving the opinion speci-
fied in said subparagraph (d), counsel may in fact -ely, as
to any matter governed by the law of any jurisdiction other
than the United States, on the opinion of counsel for the
Builder or the opinion of counsel for the Railroad as to
such matter.

It is understood and agreed that the Assignee shall not
be required to make any payment in respect of, and shall
have no right or interest in, any Equipment excluded from
the Conditional Sale Agreement pursuant to Article 2
thereof.

7. The Assignee may assign all or any of its rights un-
der the Conditional Sale Agreement, including the right to
receive any payments due or to become due it from the
Railroad thereunder. In the event of any such assignment
any such subsequent or successive assignee or assignees
shall, to the extent of such assignment, enjoy all the rights
and privileges and be subject to all the obligations of the
Assignee hereunder.

8. The Builder hereby:

(@) representsand warrants to the Assignee, its suc-
cessors and assigns, that the Conditional Sale Agree-
ment was duly authorized and lawfully executed and
delivered for a valid consideration, that it is a valid and
existing agreement binding upon the Builder and the
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Railroad in accordance with its terms, and that it is
now in force without amendment thereto; and

(b) covenants and agrees that it will from time to
time and at all times, at the request of the Assignee or
its successors or assigns, make, execute and deliver all
such further instruments of assignment, transfer and
assurance and do such further acts and things as may
be necessary and appropriate in the premises to give
effect to the provisions hereinabove set forth and more
perfectly to confirm the rights, titles and interests here-
by assigned and transferred to the Assignee or intended
so to be.

9. The terms of this Assignment and all rights and
obligations hereunder shall be governed by the laws of the
State of Illinois; provided, however, that the parties shall
be entitled to all rights conferred by Section 20c of the
Interstate Commerce Act. The terms, rights and obliga-
tions of the parties hereunder may not be changed orally,
but may be changed only by an agreement in writing signed
by the party against whom enforcement of such change is
sought.

10. This Assignment may be simultareously executed
in any number of counterparts, each of which so exccuted
shall be deemed to be an original, and such counterparts
together shall constitute but one and the same instrument,
which shall be sufficiently evidenced by any such original
counterpart. The Assignee agrees to deliver one of such
counterparts to the Railroad, which delivery shall consti-
tute due notice of the assignment hereby made. Although
this Assignment is dated as of October 1, 1869, for conven-
ience, the actual date or dates of execution hereof by the
parties hereto is or are, respectively, the date or dates
stated in the acknowledgments hereto annexed.
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IN WITNESS WHEREOF, the parties hereto have caused
this instrument to be executed in their respective names by
their respective officials, thereunto duly authorized, and
their respective seals to be hereunto affixed and duly at-
tested, all as of the date first above written.

GENERAL ErLeEcTrICc COMPANY
[ CORPORATE SEAL]

# Olaf F. Vea
General Manager,
Locomotive Department

Attest:

.................

s ,
J Attesting Secret

CONTINENTAL ILLINOIS NATIONAL
BANk AND TrRuUST COMFANY OF

I

[ CORPORATE SEAL] CHaICcAGO, as Trustee
By /%QCL/&“
Attest: ~ Second Vice Pres
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COMMONWEALTH oF PENNSYLVANIA,
CouNTty OF ERIE

On this 3 Mc(iay of,‘//// etmflss 1969, bafore me personally
appeared Yy 7 Yexr » to me personally known, who,
being by me céy Sworn, says that he is Genera] Manager,
LocomMoTiveE DepARTMENT OF GENERAL ELECTRIC Com-
PANY, that one of the seals affixed to the foregoing instry-
ment is the corporate sea] of said corporation, that said
instrument was signed and sealed on behzlf of said corpora-
tion by authority of its Board of Directos and he acknowl-
edged that the execution of the foregoirg instrument was
the free act and deed of said corporation.

O, o

[NoTARIAL SEAL] tary Public
My Commission Expires

STATE oF ILLINOIS
CounTtY oF Cook

On this3¢%day of fet. 1969, before me personally
appearetﬁ*_‘ L BEDINGFIELD , to me personally known, who,
being by me duly SWOrn, says that he is a Szcond Vice Presi-
dent of CONTINENTAL IrriNois Natrowar Bank anp
TrUsT CoMmPANY OF CHicaco, that one of the seals affixed
to the foregoing instrument is the corporate seal of said cor-
poration, that said instrument was signed and sealed on
behalf of said corporation by authority of its Board of
Directors and he acknowledged that the execution of the
foregoing instrument was the free act and deed of said
corporation.

N .
é*./ LeedZ L
Notary Pg'bﬁ(é Austin
My Commission Expires November 2, 1970

..!

[roTARIAL SEAL]

L
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ACKNOWLEDGMENT OF NOTICE OF ASSIGNMENT

Monon Railroad hereby acknowledges due notice of the
assignment made by the foregoing Agreement and Assign-
ment as of October 1, 1969.

MONOIZILROA;)(/
By . e




